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Efficiency in Arbitration =

Cost Reduction

Time Reduction

Reduction In Impacts to Ongoing Pursuits
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Arbitration is intended to:

Limit Costs Compared to Full Litigation

Not subject to the docket of the Courts.

Limited rights on appeal.
Limited disclosure and discovery.

Experienced Tribunal.

Potential for Reduced Procedural Practice.
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But Does this Hold True for Construction Disputes?

Typically complex contractual and technical issues.
Detailed cost accounting and estimating issues.

Elaborate time impacts analysis - concurrency.

Large number of fact withesses.

Volumes of electronic communications.

Costly expert withesses.

AND THE AMOUNT OF THE DISPUTE DOES NOT MATTER
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STRAGADIES TO INCREASE EFFICIENCY

Select a well defined arbitration clause and set of rules.

Rules
ICC on the Efficient Conduct
of Proceedings
in International Arbitration
(Prague Rules)
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STRAGADIES TO INCREASE EFFICIENCY

Rules
on the Efficient Conduct
of Proceedings
in International Arbitration
(Prague Rules)

Note from the Working Group

It has become almost commonplace these days for users of
arbitration to be dissatisfied with the time and costs involved in

arbitral proceedings.
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STRAGADIES TO INCREASE EFFICIENCY

Select a well defined arbitration clause and set of rules.

“All disputes arising out of or in connection with the present
contract shall be finally settled under the Rules of Arbitration of the
International Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules”



I
STRAGADIES TO INCREASE EFFICIENCY

The parties agree, pursuant to Article 30(2)(b) of the Rules of
Arbitration of the International Chamber of Commerce, that the
Expedited Procedure Rules shall apply irrespective of the amount
in dispute.

Expedited Arbitration Rules. I

The parties agree, pursuant to Article 30(2)(b) of the Rules of
Arbitration of the International Chamber of Commerce, that the
Expedited Procedure Rules shall apply, provided the amount in
dispute does not exceed US$ [specify amount] at the time of the
communication referred to in Article 1(3) of the Expedited Procedure
Rules.



.
STRAGADIES TO INCREASE EFFICIENCY

ICC

Article 30: Expedited Procedure

1)

By agreeing to arbitration under the Rules, the parties agree
that this Article 30 and the Expedited Procedure Rules set
forth in Appendix VI (collectively the “Expedited Procedure
Provisions”) shall take precedence over any contrary terms of
the arbitration agreement.

2)

The Expedited Procedure Rules set forth in Appendix VI shall
apply if:

a) the amount in dispute does not exceed the limit set out in
Article 1(2) of Appendix VI at the time of the communication
referred to in Article 1(3) of that Appendix; or

b) the parties so agree.
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STRAGADIES TO INCREASE EFFICIENCY

NUMBER OF ARBITRATORS. I
APPENDIX VI: EXPEDITED PROCEDURE
RULES

Article 2: Constitution of the Arbitral
Tribunal

1)
The Court may, notwithstanding any contrary provision of the
arbitration agreement, appoint a sole arbitrator.

2)

The parties may nominate the sole arbitrator within a time
limit to be fixed by the Secretariat. In the absence of such
nomination, the sole arbitrator shall be appointed by the
Court within as short a time as possible.
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STRAGADIES TO INCREASE EFFICIENCY

Terms of Reference?

APPENDIX VIi: EXPEDITED PROCEDURE
RULES

Article 3: Proceedings

N
Article 23 of the Rules shall not apply to an arbitration under
the Expedited Procedure Rules.

ICC

Article 23: Terms of Reference

1

As soon as it has received the file from the Secretariat, the
arbitral tribunal shall draw up, on the basis of documents or in
the presence of the parties and in the light of their most
recent submissions, a document defining its Terms of
Reference. This document shall include the following
particulars:

a) the names in full, description, address and other contact
details of each of the parties and of any person(s)
representing a party in the arbitration;

b) the addresses to which notifications and communications
arising in the course of the arbitration may be made;
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STRAGADIES TO INCREASE EFFICIENCY

ICC

APPENDIX VI: EXPEDITED PROCEDURE
RULES

Article 3: Proceedings

2)

After the arbitral tribunal has been constituted, no party shall
make new claims, unless it has been authorized to do so by
the arbitral tribunal, which shall consider the nature of such
new claims, the stage of the arbitration, any cost implications
and any other relevant circumstances.
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STRAGADIES TO INCREASE EFFICIENCY

ICC

APPENDIX VI: EXPEDITED PROCEDURE
RULES

Article 3: Proceedings

3)

The case management conference convened pursuant to
Article 24 of the Rules shall take place no later than 15 days
from the date on which the file was transmitted to the
arbitral tribunal. The Court may extend this time limit
pursuant to a reasoned request from the arbitral tribunal or
on its own initiative if it decides it is necessary to do so.
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STRAGADIES TO INCREASE EFFICIENCY

IcC

APPENDIX VI: EXPEDITED PROCEDURE
RULES

Article 3: Proceedings

5)

The arbitral tribunal may, after consulting the parties, decide
the dispute solely on the basis of the documents submitted
by the parties, with no hearing and no examination of
witnhesses or experts.
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STRAGADIES TO INCREASE EFFICIENCY

Rules
on the Efficient Conduct
of Proceedings
in International Arbitration
(Prague Rules)

Note from the Working Group

It has become almost commonplace these days for users of
arbitration to be dissatisfied with the time and costs involved in

arbitral proceedings.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

(Prague Rules)

Article 2. Proactive Role of the Arbitral Tribunal

2.1. The arbitral tribunal shall hold a case management conference
without any unjustified delay after receiving the case file.

2.2. During the case management conference, the arbitral tribunal
shall:

a. discuss with the parties a procedural timetable;

b. clarify with the parties their respective positions with
regard to:

i. the relief sought by the parties;

ii. the facts which are undisputed between the parties
and the facts which are disputed; and

iii. the legal grounds on which the parties base their
positions.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

2.4. The arbitral tribunal may at the case management conference
or at any later stage of the arbitration, if it deems it appropri-
ate, indicate to the parties:

a. the facts which it considers to be undisputed between the
parties and the facts which it considers to be disputed;

b. with regard to the disputed facts — the type(s) of evidence
the arbitral tribunal would consider to be appropriate to
prove the parties' respective positions;

¢. its understanding of the legal grounds on which the parties
base their positions;

d. the actions which could be taken by the parties and the
arbitral tribunal to ascertain the factual and legal basis of
the claim and the defence;

g. its preliminary views on:

i. the allocation of the burden of proof between the
parties;

ii. the relief sought;
iii. the disputed issues; and

iv. the weight and relevance of evidence submitted by the
parties.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

Article 3. Fact Finding

3.2. In particular, the arbitral tribunal may, after having heard the
parties, at any stage of the arbitration and at its own initiative:

a. request any of the parties to submit relevant documentary
evidence or make fact witnesses available for oral testi-
mony during the hearing;

b. appoint one or more experts, including on legal issues;
c. order site inspections; and/or

d. for the purposes of fact finding, take any other actions
which it deems appropriate.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

Article 4. Documentary Evidence

4.1. Each party shall submit documentary evidence upon which it

intends to rely in support of its case as early as possible in the
proceedings.

4.2. Generally, the arbitral tribunal and the parties are encouraged

to avoid any form of document production, including
e-discovery.

4.7. Documents shall be submitted or produced in photocopies
and/or electronically. The submitted or produced documents
are presumed to be identical to the originals unless disputed
by the other party. However, the arbitral tribunal may, at the
request of a party or on its own initiative, order the party
submitting or producing the document to present the original
of the document for examination by the arbitral tribunal or
expert review.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)
Article 5. Fact Withesses

5.1. When filing a statement of claim or defence, or at any other
stage of the arbitration which the arbitral tribunal considers
appropriate, a party shall identify:

a. each fact witness (if any), on whose testimony the party
intends to rely in support of its position;

b. the factual circumstances on which the respective fact
witness intends to testify: and

c. the relevance and materiality of the testimony for the
outcome of the case.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)
Article 5. Fact Withesses

5.2. The arbitral tribunal, after having heard the parties, will decide
which witnesses are to be called for examination during the
hearing in accordance with Articles 5.3-5.9 below.

5.3. The arbitral tribunal may decide that a certain witness should
not be called for examination during the hearing, either before
or after a witness statement has been submitted, in particular
if it considers the testimony of such a witness to be irrelevant,
immaterial, unreasonably burdensome, duplicative or for any
other reasons not necessary for the resolution of the dispute.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

Article 5. Fact Witnesses

5.9. At the hearing, the examination of any fact witness shall be
conducted under the direction and control of the arbitral
tribunal. The arbitral tribunal can reject a question posed to
the witness if the arbitral tribunal considers it to be irrelevant,
redundant, not material to the outcome of the case or for other
reasons. After having heard the parties, the arbitral tribunal
may also impose other restrictions, including setting the order
of examination of the witnesses, time limits for examination or
types of questions to be allowed or hold witness conferences,
as it deems appropriate.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

Article 6. Experts

6.1. At the request of a party or on its own initiative and after
having heard the parties, the arbitral tribunal may appoint one
or more independent experts to present a report on disputed
matters which require specialised knowledge.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

Article 7. lura Novit Curia

7.1. A party bears the burden of proof with respect to the legal
position on which it relies.

7.2. However, the arbitral tribunal may apply legal provisions not
pleaded by the parties if it finds it necessary, including, but
not limited to, public policy rules. In such cases, the arbitral
tribunal shall seek the parties’ views on the legal provisions
it intends to apply. The arbitral tribunal may also rely on legal
authorities even if not submitted by the parties if they relate to
legal provisions pleaded by the parties and provided that the
parties have been given an opportunity to express their views
in relation to such legal authorities.
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)
Article 8. Hearing

8.1. In order to promote cost-efficiency and to the extent
appropriate for a particular case, the arbitral tribunal and the
parties should seek to resolve the dispute on a documents-
only basis.

8.2. If one of the parties requests a hearing or the arbitral
tribunal itself finds it appropriate, the parties and the arbitral
tribunal shall seek to organise the hearing in the most cost-
efficient manner possible, including by limiting the duration

of the hearing and using video, electronic or telephone
communication to avoid unnecessary travel costs for
arbitrators, parties and other participants.
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BIM VR VIDEO Il



https://vimeo.com/144393063
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Three Dimensional Optical Scanning
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Three Dimensional Optical Scanning
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Three Dimensional Optical
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STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules. (Prague Rules)

Article 11. Allocation of Costs

When deciding on the allocation of costs in an award, the arbitral
tribunal may take into account the parties’ conduct during the
arbitral proceedings, including their co-operation and assistance (or
the lack thereof) in conducting the proceedings in a cost-efficient
and expeditious manner.



@ HansonBridgett -

STRAGADIES TO INCREASE EFFICIENCY
CONTRACTUAL

Consider Expedited Arbitration Rules.

Article 12, Deliberations

12.1. The arbitral tribunal shall use its best efforts to issue the (Prague RUIES)

award as soon as possible.

Article 4: Award

1)

The time limit within which the arbitral tribunal must render I«
its final award is six months from the date of the case

management conference. The Court may extend the time

limit pursuant to Article 31(2) of the Rules.
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DANKE



