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Introduction FENWICK

- Adjudication in context under legislative systems:
- England
- Singapore
- Malaysia;
+ Australia; and
*  New Zealand
- The contractual and legislative adjudication process
- Adjudication in practice
- International dispute adjudication boards (DABS)
- The FIDIC dispute avoidance and adjudication board (DAABS) process

- Enforcement of adjudication decisions 1he construction &

energy law specialists



Adjudication in Context FENWICK

1970: contractual adjudication for resolving sub-contactor payment
disputes in the UK;

1976: the “Green Form” of nominated sub-contract. The procedure was
also adopted in the “Blue Form” of domestic sub-contract;

1980: retaining the new nominated and domestic forms of sub-contract
(NSC/4, NSC/4A and DOM/1 and DOM/2 by the JCT);

1982 & 1984: the Association of Consultant Architects and British Property
Federation forms of building agreement include an adjudication option;

1980’s and 1990’s: case law begins to develop: Archital Luxfer Limited v
Horton Construction Limited (OR 24 January 1990 unreported) considered
the DOM/1 form of contract as did A. Cameron Limited v John Mowlem &
Co (1990) 52 BLR 24 CA;
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Adjudication in Context FENWICK

1994: Latham Report recommended a fast binding decision;
1995: FIDIC introduces the DAB in its standard form Orange Book;

1995: World Bank insists on DRB procedure on all of its funded projects in
excess of US $50M;

1998 (1t May): Adjudication introduced under Part Il of the Housing Grants,
Construction and Regeneration Act 1996 (HGCRA);

1998: FIDIC applies the DAB procedure to its consultation suite of contracts;

1999: FIDIC publishes the Red Book with a DAB procedure, and the Yellow

and Silver books with an ad hoc DAB procedure;
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Adjudication in Context FENWICK

- 2000: World Bank standard procurement documentation for procurement
works requires the recommendation to be binding unless or until its revised

by legal proceedings;

« 2000’s: Other multilateral development banks follow the World Bank,
including the Asian Development Bank, the African Development Bank, the
European Bank for Reconstruction and others. Adjudication develops in

other common law countries;

« 2011: Local Democracy, Economic Development and Construction Act 2009

(“LDEDCA”) brought into force and the related statutory instrument; and

- 2018: FIDIC’s second edition of the suite of contracts (Red, Yellow and Silver
books) are published and contain a revised Dispute Avoidance/Adjudication
Board (DAAB) The construction &
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The Growth of Domestic Adjudication  EEN¥ick
iIn Common Law Countries

+ Adjudication has also been introduced in:

Singapore;
Australia (all States);
New Zealand; and

Malaysia.

 The issues:

Some of the Security of Payment (SOP) legislation directly links payment
with adjudication, unlike the HGCRA,;

Some have one recognised adjudicator nominating body;
Some publish redacted decisions; and

Some require minimum training standards. [he corstruction &
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The HGCRA 1996, Part Il and the A
Statutory Instruments

- The Housing Grants, Construction and Regeneration Act HGCRA
1996:
- Part Il and the General Provisions;
»  Exclusion Order SI 1998 No. 648; and
*  The Scheme SI 1998 No. 949.

* Local Democracy, Economic Development and Construction Act
20009:

 |n force on 1 October 2011;

* Repealed the ‘in writing’ section 107.
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The HGCRA, Part |l and the Sls FENWICK
Cont'd

« Contracts governed by the HGCRA:

«  Section 104: construction contracts;

« Section 105: construction operations;

« Section 106: residential occupier; and

« Section 107: contracts in writing (deleted by LDEDCA).
- Section 108 — adjudication:

« Compliance with the 8 part minimum criteria; and

* Created obligations for the adjudicator.

« Sections 109-113: payment, suspension and ‘pay-when-paid’ in the
context of adjudication.
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HGCRA: what does it do? FENWICK

« Part Il of the HGCRA came into force on 1 May 1998,

Imposing on construction contracts as defined in the Act:
- Adjudication provisions;
- Payment provisions; and

+ Suspension provisions.
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The Statutory and Contractual Basis FENWICK
of Adjudication

« Section 108: 8 minimum criteria:

Commencing ‘at any time’ by a notice of adjudication in respect of
‘a dispute ... under a construction contract’,

Appointment of an adjudicator and referral within 7 days;
A decision within 28 days;

Referring party may extend the deadline by 14 days;
Immunity unless bad faith;

A duty to act impartially;

May take the initiative to investigate the facts and law; and
The decision is ‘binding unless or until ...'.

- Section 114 (the Scheme for Construction Contracts) supplements
section 108.
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How has the court reacted? FENWICK

ELLIOTT
» Many standard forms were amended to comply.

- Adjudication created a vast amount of interest in the construction

Industry at this time.
* Initial questions about enforceability were cast aside by:

« Macob Civil Engineering Limited v Morrison Construction
Limited [1999] 64 ConLR 1; and

* In the Court of Appeal in Bouygues (UK) Limited v Dahl-Jensen
(UK) Limited [2001] CLC 927.
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Complying with Section 108 FENWICK

ELLIOTT
* Implied (Section 108, and the Scheme).

*  Non-compliant contracts; the Scheme is imported wholesale into the
contract.

*  EXxpress provision:
*  Minimum requirements under section 108;
* Refer to adjudication rules; or
- Bespoke rules, see also:

« Chamberlain Carpentry & Joinery Limited v Alfred McAlpine
Construction Limited [2002] EWHC 514 (TCC) more than one
dispute?;

- Tolent clauses (see Bridgeway Construction v Tolent Construction
(2000) CILL 1662) where the referring party assumes liability for
all costs, but see Yuanda (UK) Ltd v W W Gear Construction Ltd
[2010] EWHC 720 (TCC) and LDEDCA,;

- Escrow accounts; and

*  Provisions using ‘final and conclusive’. The construction &
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Adjudication Rules FENWICK

Contractual (statutory) adjudication:
«  Contracts within the HGCRA regime; and

- Contracts outside of the HGCRA, for example the JCT Minor Works
standard form or NEC Option W1 and some PFI/PPP contracts.

The Scheme 2011, England & Wales, Scotland (2011) and Northern
Ireland 2012.

Standard form contracts (JCT now uses the Scheme).
Adjudication rules:

«  Construction Industry Council (“CIC”);

- Centre of Effective Dispute Resolution (“CEDR”); and

«  Technology and Construction Solicitors Association (“TeCSA”).

Adjudicator tri-party agreements. For example, the JCT Adjudicator
Agreement.
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Powers and Obligations of an

Adjudicator

Source;

Deciding the dispute;

Procedural,;

Acting impartially;

Taking the initiative;

Relevant information and evidence;
Time limits;

Opening up, reviewing and revising; and

Delivering or communicating the decision.

FENWICK
ELLIOTT
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International Dispute Boards FENWICK

Dispute Adjudication Board - DAB.

» Dispute Review Board - DRB.

»  Combined Dispute Board - CDB.

- DRB’s were first used in the USA on the 1975 Eisenhower Tunnel.

- World Bank and FIDIC opted for a binding DAB, borne from the DRB

system.

+ Use and debate led to the CDB, originally published and included in the
|CC Dispute Board Rules.

- Enforcement of a dispute board decision depends on the forum of the
contract. Typically FIDIC provides that all disputes (including enforcement

of a DAB decision) are to be referred to ICC arbitration. The construction &
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1999 Claims and Dispute Resolution FENcK

« Clause 20 [Claims, Disputes and Arbitration] (FIDIC Yellow Book,
First Edition, 1999)

* Notice of a claim (condition precedent).

* Formation of Dispute.

* Referral of Dispute to the DAB.

- Standing or Ad Hoc DAB (cf Red, Yellow, Silver)
- 84 day procedure.

*  Written DAB decision.

* Notice of Dissatisfaction — 28 days.

* Referral to arbitration:
* Amicable Settlement (Sub-Clause 20.5);
*  Sub-Clause 20.6; or
*  Sub-Clause 20.7.
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1999 Sub-Clause 20.1 — Contractor’s FENcK
Claims

‘If the Contractor considers himself to be entitled to any extension of the
Time for Completion and/or any additional payment, under any Clause of
these Conditions or otherwise in connection with the Contract, the
Contractor shall give notice to the Engineer, describing the event or
circumstance giving rise to the claim. The notice shall be given as soon as
practicable, and notice not later than 28 days after the Contractor became
aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period of 28 days,
the Time for Completion shall not be extended, the Contractor shall not be
entitled to additional payment, and the Employer shall be discharged from all
liability in connection with the claim....’

The Contractor ‘shall keep such contemporary records as may be necessary
to substantiate any claim...’
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Claims and Dispute Resolution FENWICK

Claims — Clause 20:

Claims (time, money and another relief) are just disagreements;
Notice of a Claim (condition precedent), Engineer’s initial response;
Fully detailed Claim (legal basis CP) contemporary records;
Agreement or Engineer’s determination; and

Monthly updates, assessment and payment.

Disputes - Clause 21

Formation of Dispute;

Referral of Dispute to the DAAB,;

84 day procedure;

Written DAAB decision;

Notice of Dissatisfaction — 28 days; and

Arbitration:

* NOD - Amicable Settlement - Arbitration (Sub-Clause 21.6); and
- DAAB compliance — Arbitration, and interim measures.
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2017 Sub-Clause 20.2.1 - Notice of FENWICK
Claim

- Time and money claims require a Notice of Claim under Sub-Clause 20.2.1
in the following terms:

‘The claiming Party shall give a Notice to the Engineer, describing the
event or circumstance giving rise to the cost, loss, delay or extension
of DNP for which the Claim is made as soon as practicable, and no
later than 28 days after the claiming Party became aware, or should
have become aware, of the event or circumstance (the “Notice of
Claim” in these Conditions).

If the claiming Party fails to give a Notice of Claim within this period of
28 days, the claiming Party shall not be entitled to any additional
payment, the Contract Price shall not be reduced (in the case of the
Employer as the claiming Party), the Time for Completion (in the case
of the Contractor as the claiming Party) or the DNP (in the case of the
Employer as the claiming Party) shall not be extended, and the other
Party shall be discharged from any liability in connection with the event
or_circumstance giving rise to the Claim.’

- While there is an overlap between the scope of a Claim as defined in Sub-
Clause 20.1 it is time and money claims that are caught by Sub-CTI}ause -
20.2. ne construction &
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