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“ZIMCA

The International Marine Contractors Association (IMCA) is the international trade association representing offshore marine
contractors, service companies, energy companies, and the industry’s supply chain.

Our mission is to improve performance in the marine contracting industry. For over 25 years IMCA has maintained an important
body of knowledge to assist our industry in the form of published documents promoting good practice across a wide range of
technical and professional disciplines. Documents have a self-explanatory title and are catalogued using a code containing letters
and numbers. The letter indicates the discipline, and the number is sequential within the discipline.

Members are expected to adopt the contents of the IMCA technical library as a minimum standard in accordance with our document
designation and grading system, see https://www.imca-int.com/publications/

Legal Notice

IMCA’s store terms and conditions are available at https://www.imca-int.com/legal-notices/terms/ and apply to all downloads
from IMCA’s website, including this document.

IMCA makes every effort to ensure the accuracy and reliability of the data contained in the documents it publishes, but IMCA shall
not be liable for any guidance and/or recommendation and/or statement herein contained. The information contained in this
document does not fulfil or replace any individual’'s or Member's legal, regulatory or other duties or obligations in respect of their
operations. Individuals and Members remain solely responsible for the safe, lawful and proper conduct of their operations.

IMCA LCIC 014 Rev. 3

Document designation: this document is categorised as Informative Guidance.

Feedback — If you have any comments on this document, please email us:

IMCA LCIC 014 Rev. 3 — Version History
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March 2017 To include new definitions for gross negligence, wilful misconduct and | Rev. 2
senior supervisory personnel, and to add a revised anti-corruption
clause
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A.

1)

2)

3)

4)

5)

6)

7)

8)

9)

INTRODUCTION AND PURPOSE OF CONTRACTING PRINCIPLES

IMCA, the International Marine Contractors Association, is the international trade association
representing offshore, marine, and underwater engineering companies.

It has several roles but a key one is communication and promoting dialogue amongst the various
companies, both clients and contractors, for the benefit of the whole industry.

In 2021 IMCA’s Legal, Contracts, Insurance & Compliance (LCIC) Committee established a Working
Group comprising representatives from key IMCA members working in the offshore renewables
sector, to undertake a thorough review of its existing Renewables Contracting Principles document
and an accompanying guidance document for members.

As part of the process, IMCA commissioned a leading international law firm to conduct a series of
interviews with its Renewables Contractors on the current contracting regime for offshore wind.
The feedback identified an inequitable balance of risk and reward for contractors, and the report
concluded this situation is unsustainable.

The Purpose of this document is to aid Parties to reach an appropriate consensus on the key issues
in the context of offshore renewables projects with a view to achieving a fair allocation of risk
between the Contract’s Parties.

The Principles reflect four Underlying Objectives (UO1 — UO4), defined in Section C, which are
considered to be essential objectives forming the foundation of any regime aimed at achieving a
fair and sustainable basis for offshore renewable contracting.

The Principles also maintain IMCA’s FAIR risk allocation goals which are as follows:

¢ Fair (not equal) and realistic distribution of risk in proportion to relative rewards;

¢ Allocation of risk — to the party best placed to assume;

¢ Insure — sufficient scope of cover;

¢ Reasonable —avoid ‘duplicate’ assumptions of risk and minimise potential for dispute.

It is not intended that the Principles should be a contract document. Nor do they purport to set
out a definitive position on particular contracting issues. They are put forward purely as an
industry aid. It is general in nature and has not been developed with reference to any specific
standard form contract. Rather, the Principles and the guidance contained within this document
are intended to be generally applicable to any contract for an offshore wind or other form of
offshore renewables project. The aim of the Principles is to be consistent with Good Industry
Practice and with the objective of achieving a fair contracting balance between the Parties.

The Principles must be considered against the governing law of the Contract and any terms that
may be implied. They must also be considered in the context of the particular requirements for
each project and nature of works, and project specific legal advice.

10) IMCA believes this new Contracting Principles document will serve the long-term interests of all

participants in the offshore wind industry by encouraging an equitable contractual balance based
on the parties’ respective risks and rewards. This, in turn will improve relations, increase
efficiency, and reduce overall Costs.

11) Neither IMCA nor any member of the Working Group accept any liability for and loss or damage

which may be suffered as a result of the use in any way, or reliance upon, any of the Principles or
commentary or guidance.

12) Members of IMCA, and all Project participants must in all cases obtain their own appropriate

independent legal and professional advice on the matters and issues covered by the Principles and
their application or otherwise in the Project specific circumstances. Accordingly, IMCA members
and all Project participants are solely responsible for any interpretation and use or reliance upon
the Principles.

IMCA LCIC 014 Rev. 3 © IMCA Trading Ltd 1



B. TERMINOLOGY

The Principles endeavour to promote readability through the adoption of plain English with an
emphasis on brevity. To promote this a limited number of abbreviations and specific expressions are
used in the Principles in a particular sense and/or are given a specific meaning. These are generally
identified by being capitalised in the text and are set out below:

CAR

Charter Party

Contract

Contract Administrator

Contract Price

Contractor

Contractor Group

Cost

Consequential Loss

Defects Notification Period or
DNP

Employer

Employer’s Requirements (ERs)

Used in the insurance context to mean Construction All Risk.

A Contract for the hire of a crewed and operated vessel (Time
Charter) or for the transport of one or more particular cargoes
(Voyage Charter).

The principal construction agreement between the Employer and
the Contractor, or if applicable the equivalent agreement between
the Contractor and a Subcontractor, in respect of the Project and
which is addressed by these Principles.

The person or entity named in the Contract as responsible for
administering the Contract, including valuing Variations, granting
extensions of time, and issuing certificates and notices as required
by the terms of the Contract. Depending on the specific contract
the Contract Administrator may alternatively be referred to as the
'Engineer’ or 'Project Manager'.

The remuneration agreed in the Contract to be paid by the
Employer to the Contractor for the Project Work.

The contractor engaged by the Employer in respect of the Project
Work forming all or part of the Project.

The Contractor and all other related entities responsible for
delivering the Project Work, and/or liable for the Permanent
Works. It would include a Parent Company of the Contractor
providing a PCG in respect of the Project Work and any
Subcontractor engaged by the Contractor in respect of the Project
Work.

Any Cost, expense, and/or other financial loss suffered or incurred.

Losses resulting from the loss of use, or operation, of an offshore
renewables facility, including loss of revenue, profit, and overhead
recovery which might be regarded as direct losses in common law
legal system as well as losses commonly regarded as indirect losses
in such systems.

A period starting upon Taking Over which may be prescribed in the
Contract for notifying defects in the Permanent Works and during
which the Contractor is generally obliged, but also generally
entitled, to rectify the notified defects.

The entity which engages the Contractor under the Contract, and
sometimes depending on the Contract is referred to as the
Purchaser or the Client or Project Sponsor.

Provisions in the Contract setting out the Employer's requirements
for the Project Work.

© IMCA Trading Ltd IMCA LCIC 014 Rev. 3



EOT

EPCI

Good Industry Practice

IMCA
IPR
LVAD

LDs

MWS
OAR

OWF
o&M

Parties

PCG

Permanent Works

Principles

Programme

Project

Project Work

Subcontractor

Residual Project Risks

Extension of time for completion of the Project Work.

Engineer Procure Construct & Installation. Which description
commonly includes contracts/scope of works for the supply and
installation of the balance of plant.

The reasonable skill care and diligence to be expected by a
competent contractor or consultant experienced in providing
similar works and/or services.

International Marine Contractors Association.
Intellectual Property Rights.
Latest Vessel Availability Date.

Liguidated Damages also sometimes referred to as Delay
Damages.

Marine Warranty Surveyor.
Operational All Risk Insurance.
Offshore Wind Farm.
Operation and Maintenance.

The counterparties to the Contract with each individual entity
being a 'Party’.

Parent Company Guarantee given in relation to the Contract and
the Project Work.

Any component or material fabricated and installed in the
performance of the Project.

IMCA's contracting principles set out herein aiming at fair and
balanced offshore renewable contracting and described as such
and comprising Principles 1 to 28 and Underlying Objectives UO1
to UO4. Where the context requires references to the 'Principles'
should also be taken to be a reference to this document as a whole.

The time allowance and/or sequence and/or schedule for the
execution of the Project Work and provided by the Contract.

The offshore renewables project in respect of which the Contract
has or is intended to be entered into.

The scope of work or services undertaken by the Contractor
pursuant to the Contract.

A supplier or subcontractor engaged by the Contractor in respect
of the Project Work.

Project risks which are outside the reasonable control of the
Contractor, and which are not expressly allocated to the
Contractor under the terms of the Contract.

IMCA LCIC 014 Rev. 3
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RUI

Serial Defects

Take Over/Taking Over

T&lI

Underlying Objectives (UOs)

uxo

Variation

WTG

Rely Upon Information. A special category of information provided
by or on behalf of the Employer and in respect of which, depending
upon the agreed Contract terms, the Employer agrees to take the
risk of error and/or inaccuracy.

Defects which fall within a contractual provision that provides for
certain relief, remedies, and obligations when there are multiple
defects of a similar nature affecting equivalent components of the
Permanent Works.

The point at which the Permanent Works are completed and
handed over by the Contractor to the Employer for its beneficial
use. Often marked by the issue of a formal 'Certificate' or 'Notice'
by the Contract Administrator.

Transport and Installation.

The underlying themes and objectives which are the foundation of
a fair and balanced approach to offshore renewable contracting,
and which are described as such and designated UO1 to UO 4.

Unexploded Ordinance.

A change instructed pursuant to a contractual mechanism allowing
the Employer to unilaterally alter the scope of the Works or as may
otherwise be agreed by the Parties on an ad hoc basis.

Wind Turbine Generator.

© IMCA Trading Ltd IMCA LCIC 014 Rev. 3



C. UNDERLYING OBJECTIVES (UOs)
UO1 Negotiation of Contact

Through the negotiation of the Contract, all Parties should act in good faith and in a spirit of mutual
trust and cooperation with the aim of benefiting from the Project.

UO 2 Allocation of Risk

Contractor should bear the risks that have been expressly allocated to it under the Contract. Any other
or residual project risk should be borne by the Employer.

UO 3 Fairness

The Contract should provide an adequate mechanism for adjustment of the Contract Price and/or the
Programme so as to fairly compensate the Contractor for employer’s requirements, Costs and delays
incurred for which it would be unreasonable to have expected an experienced and prudent Contractor
to have allowed for as at the date of the Contract.

UO 4 Administration of Contract

Through the Project Work, Parties should adopt a fair interpretation and merit-based approach to the
administration of the Contract and resolution of any disagreements.

IMCA LCIC 014 Rev. 3 © IMCA Trading Ltd 5



D. GENERAL PRINCIPLES

1. Payment for the Project Work

Contracting Principle:

Payment shall be a material term of the Contract, breach of which shall entitle Contractor to
(a) suspend the work or services under the Contract, (b) to retain title and/or restrict use of
Contractor’s work product(s) and (c) to be paid late payment interest, until such time as full
payment in accordance with the Contract is received.

Should non-payment continue beyond a certain period, Contractor shall have the right to
terminate the Contract.

Employer to provide security to Contractor to guarantee the Employer's payment obligations,
if required.

Explanation:
Payment is time critical and crucial to ensure performance of the work by Contractor.
Primary Underlying Objective(s):

Uo1,U03and U0 4

2. Changes to the Project Work

Contracting Principle:

The Employer’s unilateral right to make changes to the work and services undertaken under a
Contract (including the right to instruct Contractor to perform additional works or omit parts
of the Project Work) should have some limits reflecting the original basis of the Contract, and
also the nature and peculiar constraints of offshore contracting. Subject to those agreed
constraints when a change is instructed on behalf of the Employer it shall be treated as a
Variation under the Contract.

Explanation:

Given the nature of offshore renewables work, and the vessels and equipment required, any
instruction to vary the works should be for works that are within Contractor’s technical
capabilities and also fit its portfolio and schedule of work in order to protect the Contractor
Group’s commitments for other projects, failing which Contractor shall not be under an
obligation to accept such instruction(s).

The Variation mechanism in the Contract should contain an adequate mechanism for the
assessment of the price and schedule impact of the instructed additional works.

Primary Underlying Objective(s):

UO 3 and UO 4

6 © IMCA Trading Ltd IMCA LCIC 014 Rev. 3



3. Notification of Claims

Contracting Principle:

The Contract should contain a fair and balanced approach to the manner and timing of the
notification of claims.

Explanation:

It is unnecessary and unfair for notice requirements to be subject to multiple 'drop-dead' or
condition precedent provisions, which if not complied with strictly are intended to bar claims.

Only the initial notification of a claim or event should be agreed to have a 'drop-dead' effect if
it is not given within a prescribed time period, and the notification period itself must be a
reasonable time period from when the underlying event or circumstance arose.

Any 'drop-dead' provisions requiring the provision of (a) detailed particulars of a claim or
event, and/or (b) substantiation of a claim, and/or (c) requiring the repeat notification of
'continuing' events/circumstances, are unnecessary for the proper protection of the
Employer's legitimate commercial interests.

The underlying purpose of a fair regime requiring the formal notification of claims is to warn
the Employer (or the Contractor) that an event or circumstance has occurred which may give
rise to additional Costs or Project delay. This then puts the Employer (or the Contractor) on
notice of the event or circumstance, such that it may be possible to take mitigation measures
to reduce, or even avoid, the impact. For example, the Employer may decide, following a
timely notification from a Contractor, to amend or even entirely withdraw a Variation
instruction, where on review, the impact is considered to outweigh the potential benefit.
Making that initial notice 'drop-dead' or a condition precedent to entitlement is potentially
reasonable as it helps ensure that notices are given promptly and enables such a potential
reconsideration to the benefit of the Project.

The time stipulated in the Contract for the initial notification of a claim should however be
reasonable and not so short that it is difficult to comply with logistically. It should be
determined by reference to when the Party giving the notice could reasonably have expected
to be aware that the relevant event or circumstances giving rise to the notification could
potentially cause additional Cost and/or delay.

Primary Underlying Objective(s):

UO1,U03andUO4

4, The Role of the Contract Administrator

Contracting Principle:

The Contract should require that the Contract Administrator named in the Contract is
responsible for making determinations under the Contract, to act independently and to fairly
administer the Contract properly, objectively, and in according to its terms.

Explanation:

It is essential that the Parties have faith that the person tasked with administering the
Contract, (e.g., by valuing Variations, granting EOTs and certifying Take Over and the like) will
do so fairly, and in a way which is not partisan.

IMCA LCIC 014 Rev. 3 © IMCA Trading Ltd 7



By including such an express obligation in the Contract, the Engineer will be focused on what
their duties are when they are making determinations under the Contract.

It is essential for the fair administration of the Project that the Engineer appreciates that when
acting in that capacity they are obliged to hold the balance fairly between the Employer and
the Contractor and not favour one Party over the other but make their determinations based
on what is objectively required by the Contract.

Primary Relevant Underlying Objective(s):

uo4

Transfer of Contractual obligations (Assignment/Novation)

Contracting Principle:

Any transfer of rights and obligations under the Contract shall be subject to the other Party’s
prior consent or comply with pre-agreed conditions applicable in specific circumstances.

Explanation:

The Contract is drafted and agreed by specific legal entities, being the Employer and the
Contractor. Accordingly, any required transfer of rights and/or obligations under the Contract
outside of such entities and/or pre-agreed entities should be subject to prior approval to
ensure the necessary/mandatory due-diligence investigations can be completed.

Primary Underlying Objective(s):

uo1l

Intellectual Property

Contracting Principle:

Ownership of IPR should generally vest with the developing Party. The Contractor is not
responsible for any IPR infringements that result from the use of Employer supplied items,
Employer provided design or Employer provided information. The Employer should have a
licence to use Contractor IPR but limited to the Project.

Explanation:

In the event that Contractor develops IPR during the execution of the Project, it should be
entitled to the ownership thereof. The Employer may be granted a royalty-free, non-exclusive
transferable right to use the IPR exclusively for the purpose of the Project in question.

Employer is in the best position to ensure that its information and the design it procured do
not infringe any third-party IPR and should indemnify the Contractor against possible
infringement.

Primary Underlying Objective(s):

UO1land UO 2

© IMCA Trading Ltd IMCA LCIC 014 Rev. 3



7. Interface Management

Contracting Principle:

The Contractor shall work together with Employer's other contractors in accordance with a
sufficiently specific and pre-agreed interface matrix but should always be subject to an
overarching coordination obligation by the Employer. Employer should either keep its
contractors informed of progress made in interfacing packages or allow its contractors to
communicate directly.

Contractor then shall comply, and Employer then is responsible — vis a vis Contractor — for
ensuring that the Employer's other contractors comply with the agreed interface matrix.

Contractor should comply with competent authorities’ instructions.
Contractor should follow the instructions of the MWS (see also Principle 16).
Explanation:

The Employer shall be responsible for due coordination between its contractors, the division
of responsibilities between them and the Project’s overall planning. In the interest of
Employer’s Project, the Contractor should cooperate with other contractors and shall keep all
other contractors informed as relevant for their respective scopes. To this end Employer and
its contractors should set up appropriate interface and responsibility matrices (ideally pre-
agreed in the Contract).

Where it is non-compliance by the Employer or Employer’s other contractor(s) that leads to
Contractor incurring additional Cost, or suffering delay, this shall entitle Contractor to a
Variation order to compensate for such consequences. Such Variation should equally apply
where Employer or its other contractor(s) fails for whatever reason to coordinate their designs
with Contractor's own design and/or fails to coordinate their own construction activities.

Primary Underlying Objective(s):

UO02and UO 4

8. Compliance

Contracting Principle:

Parties to the Contract shall comply with all applicable national and international anti-bribery
and anti-corruption laws as well as any trade, economic or financial sanctions laws,
regulations, embargoes or restrictive measures administered, enacted or enforced by a
sanctions authority. Parties should have in place an appropriate compliance programme,
including due diligence and other appropriate third-party risk management procedures.

Explanation:

Parties to the Contract shall uphold applicable standards of business ethics, undertake in the
performance of the Contract to comply with any applicable anti-corruption/anti-bribery laws
and undertake to abide by any applicable sanctions laws regulations, embargoes or restrictive
measures administered, enacted or enforced by a sanctions authority.

Primary Underlying Objective(s):

uo 2

IMCA LCIC 014 Rev. 3 © IMCA Trading Ltd 9



10.

Programming

Contracting Principle:

Any float in the Programme should be 'owned' by Contractor and reduction of float on the
account of Employer should entitle Contractor to an increase of Contract Price (to compensate
for additional risk incurred) and/or an EOT.

The Contract should not contain any provisions the objective of which is to seek to prevent the
Contractor from being entitled to an EOT (and relief from LDs) in the event of a concurrent
delay being caused by the Parties.

Explanation:

When Contractor is responsible for the schedule it should be allowed to manage the float.
Float reflects Contractor’s risk mitigation for delays to achieve Project’s milestones based on
the Project’s features, Contractor’s planning and expected own performance.

In the event of concurrent delay, Contractor should always be entitled to an EOT. This is
because both Parties in such a circumstance would be causing delay that is having a critical
impact on a Project milestone or the Take Over Date. It is reasonable in those circumstances
for the Contractor to receive an EQT to relieve it from liability for LDs (but for the Contractor
not to be entitled to any additional Costs). The effect is both Parties have the Cost risk of
concurrent delay which is reasonable given they are both causing it.

Primary Underlying Objective(s):

UOland UO 2

Delay Damages

Contracting principle:

LDs should be Employer’s sole financial remedy against Contractor for any delay caused by
Contractor in the performance of the Contract.

LDs should only apply to a limited number of contractually defined critical milestones
(including the final Take Over date) throughout the execution of the Project and the amount
of the LDs should be reasonable and proportionate to the potential damages that the Employer
may incur. The criteria for achieving such milestones should be clearly detailed within the
Contract.

The (cumulative) LDs should be capped at an agreed maximum amount.

If LDs are not enforceable (for whatever reason), then the Employer should be entitled to
recover such general/un-liquidated damages as reflect its actual loss, but such general
damages should be expressly stated in the Contract to be capped at an amount equivalent to
the pre-agreed liquidated amount.

Explanation:

For a balanced allocation of liability for delay, Parties should agree to pre-determined damages
(i.e., LDs) that apply in the event of delay in the performance of the Contract that is caused by
Contractor.

10
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11.

The EOT machinery should apply to the milestones so that the relevant milestone completion
date can be extended in the event of delay which is not the responsibility of the Contractor.
(This can help avoid the potential failure of the LDs machinery).

LDs should be Employer’s sole financial remedy for delay to those milestones under both the
Contract and at law and should represent a genuine pre-estimate of the Cost that might
reasonably be incurred due to such delay.

The LDs cap should be a sub-cap to the overall cap on liability stated in the Contract.
Primary Underlying Objective(s):

uo3

Defect Rectification

Contracting Principle:

Express defect rectification obligations and liability for defects (including post termination for
Contractor default) should be included in the Contract. These should be limited as to (a) time
(with a fixed expiration date to avoid 'evergreen’ defects notification periods), (b) remedy and
(c) should be subject to a financial cap.

The Contractor's obligation to remedy a 'defect' should be limited to rectifying the defect and
should not extend to damage caused by events outside Contractor's control (e.g., seabed
movement, lack of proper maintenance or normal 'wear and tear').

Serial defect provisions should only apply to Contracts with an 'EPCI' scope of works and only
to pre-agreed circumstances and the threshold requirement for multiple but same defects
should be established at a reasonable level, taking into account the interests of both Parties.
For Contracts limited to a T&I scope of works, the obligation to remedy any defects should
relate to faulty workmanship only and be restricted to rework only. Moreover, DNP under a
T&I contract, if any, should be limited and restricted to a very short period only. Charter party
contracts should not include any defect related provision with the Contractor's liability being
confined to damage. All other implied liabilities and warranties should be expressly excluded.

After Take Over, Employer should have the burden of proof to demonstrate that there is a
defect for which Contractor is responsible. The Employer should have the contractual
obligation to reasonably cooperate and collaborate with the Contractor in order to mitigate
Contractor’s Costs involved with remedying defects and — in case of serial defects — to
reasonably avoid correcting or replacing non-defective components, Plant or materials.

Contractor’s liability under or relating to the contract and the Project Works shall end at the
end of the DNP.

Explanation:

Defect warranty and product liability obligations should be reasonable in relation to both the
specific scope, the Cost of remedy and the financial rewards of the relevant Contract. As the
Contractor bears the risk and Costs of remedying defects, the Cost of which would include
retrieval and reinstallation as part of a defect warranty obligation on a supply only Contract
can be prohibitive, unduly burdensome and would be an incorrect allocation of risk in
proportion to the Contractor’s rewards.

IMCA LCIC 014 Rev. 3 © IMCA Trading Ltd 11



12,

In an engineering or design only Contract, warranty obligations and product liability should
reflect the Contractor’s obligations in the engineering/design scope. Liability should be limited
to reperformance of defective engineering or design and not extend to any further remedial
works following on from implementation of such engineering.

Employer having full care, custody and control over the Permanent Works and being obligated
to perform due, timely and regular inspection and maintenance works of the Permanent
Works after Take Over, is best placed to identify and demonstrate defects. Moreover, often
Employer engages multiple contractors to construct the offshore wind or solar farm. It is
therefore reasonable to require the Employer to demonstrate, on a ‘more likely than not’
basis, that Contractor is liable under the Contract to investigate and remedy the defect or
malfunction at hand.

In T&l Contracts, The Contractor’s obligation should be limited to re-performing the
Contractor’s defective work only, also in case of any serial defect, or meeting the Cost of
reperformance by a third party provided that the Contractor has been given the right of first
refusal and following a failure by the Contractor to do so. The Contractor should not be
expected to perform the scope of others as well as its own considering relative rewards under
a Contract.

Primary Underlying Objective(s):

U0 1,U02,U03andUO4

Dispute Resolution

Contracting Principle:
The Contract should contain a speedy, multi-tiered dispute resolution mechanism.
Explanation:

It is important for the Contract to contain a dispute process which is suitable and flexible for
the speedy resolution of any disputes or disagreements that may arise during the execution of
the Works. Forthe mechanism to be speedy, it isimportant for it to contain series of escalation
steps in the dispute resolution process, which the Parties can choose from in an attempt to
negotiate a settlement of their disputes without embarking on a full-scale arbitration/court
process. The process should ideally be a combination of mandatory and voluntary processes.
Voluntary processes might include reference to Project Representatives for discussion and/or
to higher senior management levels.

Primary Underlying Objective(s):

UO1and UO 4
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E.

13.

14.

PERFORMANCE STANDARDS/EMPLOYER PROVIDED INFORMATION/PERMITS

Performance Standards and Warranties

Contracting Principle:

Contractor may warrant that its Work shall be performed in accordance with, good offshore
industry practice and subject to RUI. Contractor may accept a warranty that the Works will be
free from defects commensurate with the work scope performed and for an appropriate and
reasonable time period. Contractor should not warrant for “fitness for purpose” or guarantee
capacity or output. Any other such guarantees or warranties, express or implied, under the
Contract or at law should be excluded. Neither should Contractor accept liability arising from
poor maintenance, incorrect operation, normal wear, and tear, incorrect or inadequate RUI.

Any design life requirements should be stipulated in the Contract as an obligation to use
reasonable care and skill to design with the objective of achieving the stated design life and
not as a separate/additional warranty obligation guaranteeing that the design life will be
achieved or extending the agreed DNP to the period of the design life.

Explanation:

A fitness for purpose obligation is a strict liability obligation to achieve a particular purpose. It
is onerous and in the absence of contrary provisions has the effect of making Contractor liable
for the Employer's Requirements and Employer supplied design. This is why it should only
apply to an EPCI scope and not to a T&I scope (given that the Employer makes the design
choices for the permanent work to be handled under a T&I Contract).

Professional Indemnity insurance cover should not extend to guaranteeing obligations or any
loss arising from a failure to satisfy a fitness for purpose performance standard or design life
performance guarantee.

If a fitness for purpose obligation is not to apply, then care must be taken to ensure that the
Contract specifies that the Works are to be performed exercising reasonable skill and care
(often defined as "Good Industry Practice") to avoid a fitness for purpose obligation being
implied into the Contract in certain jurisdictions (e.g., common law jurisdictions such as
England and Wales).

Primary Underlying Objective(s):

uo 2

Employer Provided Data and Construction Assumptions

Contracting Principle:

Employer and Contractor should agree on the allocation of responsibility for data made
available by the Employer in relation to the Project.

Employer should generally be responsible for, the accuracy, correctness and sufficiency of all
data and information provided by the Employer to the Contractor for the purposes of the
Works and upon which the Contractor is expected to base its risk assessment, design,
engineering, procurement, planning, resourcing, and pricing. Such data and information as
provided by the Employer, should be described as RUI.
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15.

The Contractor's liability in respect of the RUI should be limited to the Contactor's
interpretation and design/engineering response to the RUI. The Contractor should not be
liable however for any interpretation by the Employer and which is provided by the Employer
as part of the RUI and any error or inaccuracy in such Employer interpretation shall be a risk
of the Employer.

Explanation:

The Employer determines the extent of the RUI, for example the extent and nature of the pre-
contract ground investigations and surveys. RUI is the data on which the Contract Price will
have been predicated and is information that the Contractor is not expected to verify and will
normally not have the opportunity to supplement before committing to the Contract.

Contractor should be able to assume that the RUI accurately reflects the Site conditions.

The Contractor's responsibility for the due and correct interpretation, assessment and use of
RUI is predicated on the RUI being accurate.

Should any inaccuracy or insufficiency of RUI cause Contractor to incur additional Costs or
delay in the execution of the Works, then Employer shall reimburse Contractor in full for said
Cost and the Contractor shall be entitled to an EOT.

Employer shall not be entitled to withdraw RUI unless such withdrawal is accompanied with
new RUI, for which Contractor should be entitled to rely-upon in line with the above. Any
change to the RUI should be treated as a Variation under the Contract.

Primary Underlying Objective(s):

UO02andUO3

Permits, Licences and Access to Site

Contracting Principle:

The Employer should provide all permits and licences required for the performance of the
Works, with the exception of the Contractor’s operational permits and licences. The Employer
should ensure free and unencumbered access to the work Site(s).

The Employer should indemnify the Contractor and/or grant an EOT to the extent that it suffers
Cost and/or delay as a result of the Employer's failure to provide permits and licences in the
time or manner envisaged by the Contract or restricted access to the Site.

Primary Underlying Objective(s):

UO2and UO3
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F.

16.

17.

VESSEL SPREADS

Marine Warranty Surveyor

Contracting Principle:

The Employer should take the risk of unreasonable or late MWS decisions. The Contract should
reflect that the MWS is obliged carry out its services/operations exercising Good Industry
Practice.

MWS review and approval periods for offshore engineering should be clearly stated in the
Contract such that time can be scheduled for obtaining those approvals.

Explanation:

The Contractor is required to comply with MWS instructions and decisions and is dependent
on the MWS for the timely approval of the Contractor's offshore engineering.

The MWS will require sight of the relevant designs, method statements etc for the Works and
how Contractor is to perform those Works. It is essential that the Contract sets out clear
approval periods and processes for the MWS. Otherwise, the risk is that ad hoc reviews will
be implemented too late which identify issues that cause delay to the Works. It would be
better practice for the MWS to be obliged to review documents earlier, possibly concurrently
with or following the Engineer's review. This will allow the early identification of issues and
ensure MWS approvals will be given timeously to allow the Works to proceed.

All Parties are entitled to expect the MWS to perform its services in accordance with Good
Industry Practice. Accordingly, where a MWS instruction is unreasonable, or an approval is
unreasonably withheld or delayed, then Contractor should be entitled to an EOT and/or
reimbursement of Cost.

Primary Underlying Objective(s):

UO2and UO3

Vessel Availability

Contracting Principle:

The Contract should include a LVAD. This guarantees the provision of the specified Vessel(s)
until the LVAD. If the Works extend beyond the LVAD, irrespective of the cause, the Contract
should provide a mechanism providing for Contractor to remove the Vessel(s) from the
Project.

Explanation:

It is essential for Contractor to be able to move highly specialised Vessels to other projects for
which they have been reserved. It is equally essential for Contractor to know agreed windows
of vessel availability to be able to make reliable bids for future Projects. Vessels are booked
to work in certain availability windows, and it is detrimental to the offshore (renewable)
industry as a whole for delays on one Project to be allowed to cause a cascade of delays on
other subsequent projects. Similarly, it would harm the offshore (renewable) industry if
Contractor’s would not be able to provide reliable forecasts of vessel availability in the course
of bidding process.
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The Contractor should therefore have the absolute right under the Contract to remove
Vessel(s) from the Site once the LVAD is reached.

Primary Underlying Objective(s):

uo 2
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G.

18.

19.

RISK AND LIABILITIES

No-fault (‘"Knock for Knock') Indemnity for Group Property & Personnel

Contracting Principle:

A 'knock for knock' or 'mutual hold harmless' indemnity should be included for Parties’ group
personnel and group owned property. A Party’s Group shall include as a minimum its affiliates
and its Subcontractors of any tier.

Explanation:

Contractor and Employer to grant mutual indemnities for the loss of, damage to, or recovery
of, each other’s property (excluding the Permanent Works) and injury or death of personnel
of whatsoever nature, irrespective of cause (including the other Party’s negligence, breach of
duty, gross negligence, and wilful misconduct). The respective indemnities should include the
Parties’ group.

Primary Underlying Objective(s):

UO1land UO2

Indemnity for Permanent Works

Contracting Principle:

Allocation of risks of damage to the Permanent Works depends on the nature of the Contract
and Project Works (EPCI/T&I) and the realistic level of care and control that Contractor has
until final taking over of the Permanent Works.

The Contractor is best placed to assume responsibility for loss of or damage to the Permanent
Works if such loss or damage is caused by an act or omission on the part of the Contractor
Group whilst the Permanent Works are in the care, custody, and control of the Contractor
Group. The Contractor’s liability could be subject to an agreed reasonable maximum limit per
occurrence up to an aggregate cap beyond which the Employer could indemnify the Contractor
Group in full. In the event such loss or damage is not caused by an act or omission on the part
of the Contractor Group the Employer could indemnify the Contractor Group for any or all of
the Costs of or arising out of any such loss or damage (including both first- and third-party
Costs) in full.

In any case, Employer should indemnify Contractor in respect of loss or damage that cannot
be reasonably avoided or that is resulting from an unpredictable event or circumstance, or
that results from latent or inherent defects in Employer supplied items and from early use or
occupation by Employer of the Permanent Works.

Explanation:

During the period that Contractor has care custody and control of the Permanent Works (i.e.,
when Contractor is actually able to protect the Permanent Works against loss or damage),
Contractor may be best placed to assume responsibility for loss of or damage to the Permanent
Works, subject to Contractor having the benefit of the CAR insurance and an indemnity should
be granted by the Employer. Deductibles under the Employer provided CAR or other
insurances should be proportionate to the Contract Price.
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20.

21.

The aforesaid relates to EPCI Contracts where the Contractor is in control over the operations
i.e., risks of damages to or loss of Permanent Works. In circumstances where the Employer
and/or (an)other contractor have control over the operations (e.g., in case of WTG installation
by the WTG supplier), Contractor’s liabilities should be confined to where the Contractor is
negligent and causes loss or damage.

If and to the extent the Contractor has no control of the Permanent Works e.g., in case of
integrity and latent defect of Employer provided materials or in case of force majeure or in
case Employer’s early use or occupation of the Permanent Works, the Employer should bear
the full consequences of any loss or damage to the Permanent Works i.e., Contractor would
need to be entitled to EOT and compensation of Costs incurred (including any deductible it
would otherwise be liable to pay under any CAR policy).

Where the Contractor’s scope does not contain design and manufacturing of Permanent
Works, e.g., a T&l Contract, its liability for damages should not include any obligation to
perform the actual damage rectification work, but merely to cover the Cost (limited to the
deductibles under the CAR) for such rectification to be undertaken by the Employer.

Primary Underlying Objective(s):

UO1land UO2

Indemnity for Pollution

Contracting Principle:

Mutual indemnities should be included in the Contract for Parties group from loss or damage
caused by pollution and contamination emanating from respective groups’ property and
facilities.

Explanation:

Each Party is best placed to indemnify the other Party against claims arising from pollution and
contamination of whatever kind emanating from the Parties respective groups’ property and
facilities, irrespective of cause.

Primary Underlying Objective(s):

uo 2

Minimum Insurance Requirements

Contracting Principle:

A Project CAR insurance aligned with the indemnity provisions set out in the Contract should
be made available to cover the Permanent Works. Full details including all terms, conditions,
limitations, deductibles, and exclusions to be provided to Contractor prior to any firm
commitment to execution of Project Work.
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22.

23.

Explanation:

The Employer is usually best placed to procure the CAR policy which would cover the whole of
its Project. The Parties should be entitled to rely on project specific insurance matching the
indemnity provisions provided by the Employer. The Contractor Group should receive details
of such cover at the outset to ensure clarity of insurance cover and avoid duplication of
insurance, gaps, and unnecessary claims dispute. Sums insured should be for the full Project
value with no limitations, with reasonable deductibles considering the Contractor’s contract
value and Project Work. The duration of the CAR policy should align with and remain in full
force and effect for the duration of the Project Work including the DNP of the Contract.

The policy may preclude Contractor from submitting a claim directly to underwriters.
However, the contractual documentation could contain an agreed claims protocol. In which it
could set out how Employer, Insurers, and the Loss Adjusters should work together to manage
claims. Such protocol should also ensure that all matters are reported to insurer for their
coverage determination, rather than any policy holder selecting what is reported as a claim or
not.

Third-Party Liability

Contracting Principle:
Liability towards third parties should be at law.

However, any loss or damage to proximate third-party property, which permanently exists at
or in the vicinity of the offshore Site, occurring during the execution of the Project Work shall
be for Employer’s account and the Employer shall indemnify the Contractor in respect of the
same.

Explanation
Third party liability shall be governed by applicable law.
A third-party is any party which is not a member of a Party’s group.

The risk for loss or damage to proximate third-party property arises by reason of the
Employer's decision to undertake the Project. The Employer causes the circumstances giving
rise to the risk and is best placed to manage such risk.

Primary Underlying Objective(s):
uo 2

Gross Negligence and Wilful Misconduct
Contracting Principle:

If requested to do so by the Employer, it may be necessary for the Contractor to consider
assuming responsibility for Gross Negligence and Wilful Misconduct of the Contractor only. If
accepted, such responsibility should be restricted to the Contractor’s senior supervisory
personnel and should not include damage to the Permanent Works and Consequential Loss.

Liability should always be capped at an agreed reasonable maximum limit. Parties to define
the terms” Gross Negligence” and “Wilful Misconduct” otherwise these terms can have
ambiguous meanings, which is particularly problematic as they often have significant
contractual and legal effect as used within the Contract.

IMCA LCIC 014 Rev. 3 © IMCA Trading Ltd 19



24.

25.

Explanation:

Principles 18 to 25 form the basis of a fair and transparent allocation of risk between the
Parties. Any deviation should only be considered based on similar principles of risk allocation
and risk mitigation.

Primary Underlying Objective(s):

UO1and UO2

Limitation of Liability

Contracting Principle:

Contractors’ aggregate liability under the Contract and at law in relation to the Project Work
to be capped at levels that Contractors can oversee, manage, and sustain.

Explanation:

Limitation of liability with an aggregate cap on liability serves to limit the amount of
compensation the Parties can recover from each other under the Contract. By capping its
liability, the Contractor is able to manage the risk attached to a Contract to a level that makes
the Project commercially viable.

Relevant Underlying Objective(s):

UOland UO 2

Consequential Loss Exclusion

Contracting Principle:

The Contract should contain reciprocal, unlimited indemnities for each Party’s Group’s
respective indirect and/or Consequential Losses howsoever caused or arising (including
negligence) — whether or not foreseeable at the date of the Contract.

The meaning of ‘Consequential Loss’ and the precise categories of excluded loss should be
expressly agreed and be set out in the Contract.

Explanation:

Including such reciprocal indemnities for Consequential Loss ensures that a Party will only be
held liable for the direct loss that it causes the other Party.

These indemnities allow the Parties to avoid liability to each other for other financial losses
arising out of Project delay, including loss of revenue, loss of profit, loss of business
opportunity, and business interruption (some of which may, depending on the circumstances,
be in fact uninsurable).

Such indemnities are essential if contracting is to be possible since otherwise the risk profile
for Projects would be prohibitive and Projects simply would not be able to proceed on a
commercial basis.
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The precise meaning of the words “consequential" and "indirect” should be clearly specified
in accordance with the governing law of the Contract.

Primary Underlying Objective(s):

UOland UO 2
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H.

26.

EMPLOYER’S RISK (UNAVAILABILITY OF RESOURCES, SUSPENSION AND TERMINATION)

Employer’s Risk

Contracting Principle:

The Contractor should be compensated for additional Costs incurred under the terms of the
Contract, and where applicable be excused from further performance under the Contract, in
the event that it experiences delay, disruption, and/or additional Cost as a result of residual
risks affecting the Permanent Works and Project and which are not due to the Contractor, and
which are outside the reasonable control of the Contractor.

The Contract should provide for reasonable price escalation provisions and the Contract
should have provisions entitling the Contractor to suspend the Project Work and/or terminate
the Contract depending on the length of the disruption and when it can resume making
meaningful progress with the Project Work due to the impact of Residual Project Risk event(s).
Such entitlements should extend to EOT, compensation of additional Costs, overheads and
profit.

Residual Project Risks should remain the responsibility of the Employer and the Contract
should provide that the Contractor is entitled to be indemnified by the Employer in respect of
Employer’s risk.

Explanation:

As rewards from and residual risks in its wider Project vest with Employer, the Contractor
should be entitled to a Variation as a result of the occurrence of delay and disruption and/or
additional Cost as a consequence of an Employer’s risk event, particularly in case of time
between contract signing and delivery of plant, materials or other resources respectively
contract signing, and execution of the Project Work is considerable. Contractor cannot be
expected to foresee, predict, influence, avoid, price or plan for long term external natural,
political, economic, market, social or legal risk. The Contract should provide for adequate
compensation mechanism in respect of such residual project risk.

The Contract should provide that if the Contractor is prevented from continuing with and
complete the Project Work within the time provided for in the Programme due to the
occurrence of an Employer’s risk event, the Project Work shall be suspended, and that if the
adverse effects continue for a further pre-agreed duration that the Contractor should then be
entitled to either suspend the Project Work and enter commercial negotiations with the
Employer in respect of when to resume the Project Work or — if no agreement is reached on
the time and terms of such resumption of Project Work, to declare its obligation to carry out
further performance under the Contract to be at an end, whereupon the Contract should be
terminated as if it was a termination for convenience by the Employer.

If and to the extent the Project Work is suspended due to an event of an Employer’s risk,
Employer should be liable for any repair or replacement Costs of loss of or damage to the
Permanent Works and/or temporary facilities during the period of suspension.

Primary Underlying Objective(s):

UO 1and UO 2
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27.

28.

Force Majeure and Suspension

Contracting Principle:

Contractor should be entitled to stand-by Costs and extension of time for force majeure event
and Employer instructed suspension, and to demobilise and/or terminate the Contract in case
of prolonged force majeure or prolonged related suspension.

Explanation:

A Contractor should not be expected to commit marine spread to a Project for an indefinite
period of time. While Contractor may under the Contract be entitled to stand-by Costs and to
extension of time in case of force majeure or suspension by the Employer (which suspension
does not result from the Contractor’s default), Employer should recognize Contractor Group’s
other commitments that follow the delayed Project. Accordingly, in the event of prolonged
force majeure or suspension, Contractor should be entitled to demobilise its vessel spread to
attend to its other commitments.

Force Majeure shall not be restricted to the country where the Project Work is executed, as
the Contractors are sourcing their vessels, equipment, goods, and personnel globally.

Primary Underlying Objective(s):

UO1,U03and U0 4

Termination For Employer Convenience

Contracting Principle:

As Contractor Group will be reserving/committing its vessel spread, resources and equipment
for the benefit of Employer’s Project, Contractor should be compensated by Employer for such
reservation with a termination/cancellation fee should the Contract be terminated (partially
or in full) or should the Contract not be entered into for events outside of Contractor’s control
to be agreed on a case by case basis.

In the event of such termination, Contractor should further be entitled to be compensated for
all work performed under the Contract and unavoidable Costs incurred by such termination
(including reservation Costs, cancellation Costs and investment Costs (for example, for
new/upgraded vessels/equipment).

Explanation:

It is recognised that during the course of large scale projects, circumstances change which may
result in the Employer wishing to terminate either a part or the whole of the Project Work
originally tendered. However, it must also be recognised that at an early stage, the Contractor
must plan the use of his resources and equipment and schedule these to particular Projects.

Upon Contract award or upon award of an early-commitment contract, Contractor will be
committing its resources and equipment for Employer’s Project and therefore will stop
tendering its resources for other future work. If the Employer then decides to terminate/not
to proceed with the whole or part of the Project Work for its convenience, it is reasonable that
the Contractor should receive appropriate recompense in recognition of the Contractor’s
initial commitment of resources and equipment to the Employer.

Primary Underlying Objective(s):

UO1land UO3
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